AIFARD T. FRECR GKSON
FERN FREDR GKSON

| BLA 95-376 Deci ded My 22, 1998

Appeal froma decision of the Oegon Sate fice, Bureau of Land
Managenent, declaring a mning claamnull and void for failure to pay
tinely the clai mnai ntenance fee. RV 20873.

Afirned.

1.

Mning Qains: Rental or dai mMiintenance Fees:
General |y

Uhder 30 US C § 28f(a) (1994), the holder of an
unpatented mning claim mll site, or tunnel siteis
required to pay a clai mnmai ntenance fee of $100 per
claimon or before Aug. 31 of each year for years 1994
through 1998 and failure to pay the fee renders the
claamnull and void by operation of law The statute
gives the Secretary discretion to waive the fee for a
snal | mner who hol ds not nore than 10 mni ng cl ai ns,
mll sites, or tunnel sites, or conbination thereof,
and under 43 CF. R 8§ 3833.1-7(d)(2), a clai nant nust
file proof of the conditions for waiver by the Aug. 31
i medi atel y precedi ng the assessnent year for which the
wai ver is sought.

Mning Qains: Rental or dai mMiintenance Fees:
General |y

Uhder 43 CF. R 8 3833.0-5(m, a cla mnai ntenance fee
Wil be considered tinely filedif it is mailedto the
proper BLMoffice in an envel ope clearly post nar ked

by a bona fide nail delivery service wthin the period
prescribed by lawand is recei ved by the proper BLM
Sate Gfice wthin 15 cal endar days subsequent to such
period. Were a properly addressed envel ope

contai ning the nai ntenance fee i s recei ved by BLM
wthin the 15-day grace period, but the envel ope is not
post narked wthin the prescribed period, the mning
claamlisted on the certificate is properly decl ared
forfeited.
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3.  Accounts: Paynents--Mning Qains: Rental or Aam
Mai nt enance Fees: General |y

Wien BLM deposits a check submitted in paynent of a
mni ng cl aimnai ntenance fee, but that fee was not
tinely submtted, depositing the check does not
constitute acceptance of the fee or an adj udication
that the mning claimhas not been forfeited.

APPEARANCES.  John C Quadnol a, Esq., Tacona, Véshi ngton, for Appel | ants.
(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARR S

AQifford T. Fredrickson and Fern Fredrickson have appeal ed froma
March 20, 1995, decision of the Oegon Sate fice, Bureau of Land
Managenent (BLMN), declaring the Eureka Quartz mining clai m(QRVC 20873)
null and void and rejecting a proof of |abor for because no $100 per
cl ai mnai ntenance fee or waiver certification was filed for the cla mon
or before August 31, 1994, as required by section 10101 of the Qmi bus
Budget Reconciliation Act of August 10, 1993 (the Act), 30 US C § 28f(a)
(1994), and 43 CF. R 88 3833.1-5, 3833.1-6, and 3833.1-7.

[1] UWder 30 US C § 28f(a) (1994), the hol der of an unpatented
mning claim mll site, or tunnel siteis required to pay a clam
nai nt enance fee of $100 per claimon or before August 31 of each year for
the years 1994 through 1998. Uhder 30 US C § 28 (1994), failure to pay
the cl ai mnai ntenance fee "shall conclusively constitute a forfeiture of
the unpatented mining claim mll or tunnel site by the clainant and the
claimshal | be deened null and void by operation of law" The statute
gives the Secretary discretion to waive the fee for a small mner who hol ds
not nore than 10 mning clains, mll sites, or tunnel sites, or conbination
thereof, on public |ands and has perforned assessnent work required under
the Mning Lawof 1872. 30 US C 8 28f(d)(1) (1994). The BLMhas
inplenented this statute wth a regulation that requires a clainant to file
"proof of the * * * conditions for exenption * * * wth the proper BLM
of fice by the August 31 i medi ately precedi ng the assessnent year for which
the waiver is sought." 43 CF. R § 3833.1-7(d)(2).

n Septenber 6, 1994, BLMreceived a check for $105 from Appel lants in
paynent of the $100 nai ntenance fee for the claimand the $5 filing fee for
filing a proof of labor for the claim which was al so submtted. The check
and the proof of l|abor arrived in an envel ope bearing a Septenber 2, 1994,
postnark. Appellants assert, however, that the envel ope was nail ed on
August 31. In an affidavit acconpanying the statenent of reasons in this
case, Fern Fredrickson expl ai ns:

It is ny regular practice to put outgoing nail into ny
nai | box, for pickup by our postal delivery man, or to deposit it
into an official collection box at a nearby shoppi hg center in
MIlton, Wdshington. | amcertain that | deposited this paynent
at the
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shoppi ng center, for two reasons: first, | never |eave any

envel ope contai ning a check in ny nail box for pickup by our

postal delivery man; second, | knewthat this paynent had to be
nai l ed on August 31, and | woul d not have taken a chance that the
postal delivery man woul d not pick the envel ope up that day.

As | stated above, | amcertain that | deposited the
envel ope containing this paynent in the official post office
collection box at the | ocal shopping center. | amalso certain
that, at the end of the day on August 31, 1994, there was no
envel ope in ny nail box renmai ning to be picked up. Therefore,
even if | broke wth ny ordinary practice and | eft this envel ope
inthe mailbox, it nust have been picked up by the postal
delivery nman that day.

The dispositive issue in this case is whether the nai nt enance fee was
tinely filed. Departnental regulation 43 CF. R 8 3833.0-5(n) provides as
fol | ows:

Fle or filed neans being recei ved and date stanped by the
proper BLMoffice. For purposes of conplying with 8§ 3833.1-2,
3833.1-3, 3833.1-5, 3833.1-6, 3833.1-7, or 3833.2, afiling or
fee required by any of these sections is tinely if received
wthin the tine period prescribed by law or, if nailed to the
proper BLMoffice, is contained wthin an envel ope clearly

post narked by a bona fide nail delivery service wthin the period
prescribed by | aw and recei ved by the proper BLMSate Gfice
by 15 cal endar days subsequent to such period, except as
provided in § 1821.2-2(e) of this title if the last day falls on
a day the office is closed.

[2] Depositing a docunent in the mailbox on August 31 does not
constitute tinely paynent because the words "file" and "filed" nean
"bei ng recei ved and dat e-stanped by the proper BLMoffice." 43 CF. R
§ 3833.0-5(m). The nai ntenance fee sent to BLMby Appel | ants was not
filed when they deposited the envel ope containing their check in the
nai | box. Mchael J. Wiittle, 142 IBLA 61, 62 (1997). Because the check
was not "recel ved and date stanped” by BLMon that date, the filing did not
occur in this case until the envel ope containing Appel | ants' check was
recei ved and dat e-stanped by BLMon Septenber 6, 1994. Uhder the
regul ation, their paynent nay be deened tinely only if it was "contai ned
w thin an envel ope cl early postnarked by a bona fide nail delivery service"
by August 31.

In a case in which an envel ope contai ni ng nai nt enance fees was
post nar ked before the due date but was not delivered until after the end of
the grace period, we repeated our hol ding that those who choose a neans of
del i very necessarily assune the risk that the chosen agent nay not deliver
on tine the itemwhich was sent, and that any | oss caused by a failure to
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nake tinely delivery nust be borne by the one who chose the neans of
delivery. Bellnetal Enterprises, Inc., 140 IBLA 76, 78 (1997). Just as
there may be delays in delivering a docunent, delays may al so occur in
obtai ning a postmark. (e purpose of the "postnark” rule is to make it
unnecessary to consi der di sputes concerni ng when a docunent nay have
actual |y been nail ed.

For exanple, in Mchael J. Wittle, supra, at 62, the appellants
stated they placed their naintenance fee waiver certificates in a nail box
outside the post office at Gants Pass, Qegon, on August 29, but their
certificates were recei ved by BLMon Septenber 9 in an envel ope post nar ked
Septentber 6 in Medford. They inquired at the Gants Pass post office and
learned that the nail fromthat office is transferred to Medford for
processi ng. Wen they questioned why the envel ope was post narked 7 days
after they mailed it, they were told by an official of the Gants Pass
post office that this coul d have happened, but that such a long tine had
passed between the nmailing and the inquiry that the post office did not
have any record of a particular delay during the week in question. Ve
concl uded that although 43 CF. R 8§ 3833.0-5(n) provides a 15-day grace
period, that grace period only applies if a filing was contai ned in an
envel ope bearing a postnark wthin the filing deadline. 1d. at 63.

[3] FHnally, Appellants observe that they paid their fee by a
check, and they assert that BLMs negotiation of the check constitutes
an acceptance of the nai ntenance fee so that the decision shoul d be
vacated. However, the Recei pt and Accounting Advi ce acknow edgi ng
Appel I ants' $105 paynent of the nai ntenance fee and fee for filing a proof
of labor notes that the proof of labor is rejected and that a refund from
the Treasury Departnent has been requested. Mreover, BLMnoted inits
decision that the paynent nade by Appel | ants woul d be "refunded. "

In darence Souser, 108 I BLA 59, 61 (1989), we adhered to
| ongstandi ng precedents in rejecting an argunent that the acceptance of an
oil and gas | ease rental check required the Departnent to reinstate an oil
and gas | ease that termnated by operation of law Ve held that cashing a
check or depositing it in an unearned account does not constitute an
accept ance of the paynent nor a determnation that a lease wll be
reinstated, and noted that a refund for the rental checks tendered after
| ease termnation shoul d occur in due course. See also Acjay Ol ., 138
IBLA 22, 24 n.6 (1997). S mlarly, when BLMdeposits a check submtted in
paynent of a mining cla mnai ntenance fee, but that fee was not tinely
submitted, depositing the check does not constitute acceptance of the fee
or an adjudication that the mning claimhas not been forfeited.

Responsi bility for satisfying fee requirenents inposed by the Act
rests entirely wth Appellants since the Act provides "that failure to pay
the claimnai ntenance fee * * * required by [this Act] shall concl usively
constitute a forfeiture of the unpatented mning claim* * * by the
claimant and the claimshall be deened null and void by operation of law"
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30 USC 8§28 (1994); WIliamJenkins, 131 |IBLA 166, 168 (1994).

Appel lants' fee paynent was not filed tinely under the postnark rul e
provided at 43 CF. R 8§ 3833.0-5(n). The postnark rule was properly
applied by BLMin this case because Appel | ants chose to send their fee
through the nail. Uhder the circunstances, as a consequence of Appel | ants'
failure tinely to pay the required fee, their claimwas forfeited and BLM
properly deened the claimnull and void by operation of law Wen a mning
clamis forfeited and deened null and void as a natter of |law the fact
that BLMmay have deposited a late fil ed check does not nodify the effect
of the statute. See Alva F. Rockwel |, 47 1 BLA 272, 274 (1980).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

Gil M Fazier
Admini strative Judge
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